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Docket Entries 

DATE PROCEEDINGS 

6-19-73 Filed petition to compel arbitration. 

Jun. 23-73 Filed Notice of Hearing on Petition to compel 
Arbitration. Ret. 7/7/73. 

July 13-73 Filed Consent Order that Petitioner Fair 
Wind Maritime Corp., etc. for an order to 
compel arbitration be adjourned to 7/23/73, 
etc. Stewart J. 

Jul. 23-73 P''iled Aflidavit in opposition to motion to 
compel arbitration, by Helen M. Ryan. 

Jill. 23-73 Filed Petitioners Memorandum of law in op- 
jiosition to petition to confirm arbitration. 

Jul. 27-73 Filed Supplemental Affidavit in support of 
motion to compel arbitration by Nicholas J. 
Healy, Jr. 

Jul. 27-73 Filed Reply Memorandum of law in support 
of petition to compel arbitration. 

Aug. 30-73 Fi'ed Memo. End. on motion dated 6/22/73. 

Petitioner motion is granted; respondents 
motion is denied. Submit Order on Notice. 

^ I’ierce J. (mailed notice) 

Sep. 25-73 Filed Respondents Notice of Motion Re: Alter 
or Amend Decisions ret. Sine Die. 

Sep. 25-73 Filed Resjiondents Notice of Motion to Hold 
Decisions in abeyance pending decision in 
related motion. Re; Sine Die. 
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Docket Entries 

date proceedings 

Oct. 3-73 Filed Affidavit by Nicholas J. Healy, Jr., in 
opposition to petitioner’s application to com- 
pel respondent to arbitrate. 

Oct. 15-73 Filed (TWA) reply memorandum to pet’n 
affdvt responding to motion to amend or 
alter decision. 

Nov. 28-73 Filed Opinion .;^40G5S. Respondent’s motion 
is denied. Petitioner’s application for fees 
is denied. Etc. Pierce J. (mailed notice) 

Dec. 6-73 File. Respondent Notice of Motion. Re : Final 
Orde^. ret. 12/11/73. 

Dec. 11-73 Filed affidavit in opposition to motion to ad- 
journ entr) of judgment & in support of the 
proposed order of judgment by Nicholas J. 
Healy Jr. 

Dec. 18-73 Filed Order appointing arbitrator. Ordered 
that application of the petitioner for order 
compelling arbitration & ap[x>inting an arbi- 
trator is granted & Joseph C. Sweeney is 
appointed an arbitrator; Etc. Ordered that 
Fair Wind Maritime Corp. recover of Trans- 
world Maritime Corp. its costs & disburse- 
ments be taxed by the Clerk. Pierce J. 
(mailed copy) 

Dec. 19-73 Filed Memo. End. on motion dated 12/6/73. 

Motion denied. So Ordered Pibrce J. (mailed 
notice) 

Jan. 15-74 Filed Respondent Transworld Maritime Corp. 

Notice of Appeal from Final Order dated 
12/17/73. (mailed notice) 


3a 


Petition to Compel Arbitration 

UNITED STATES DISTRICT COURT 
Southern District of New York 


In the Matter of the Arbitration 
between 

Fair Wind Maritime Corporation, 
as Owners of the S.S. Isabena, 

Petitioner, 

— and — 

Transworlu Maritime Corporation, 

Respondent. 


Tlie petition of Fair Winu Maritime Corporation re- 
spectfully shows: 

1. At all times hereinafter mentioned. Petitioner was 
a Panamanian corporation and Owners of the S.S. Isabena. 

2. Upon information and belief, at all times hereinafter 
mentioned. Respondent was, and still is, a foreign corpora- 
tion doing business in New York through its agents. Ad- 
miralty Agencies Ltd., with an office at 17 Battery Place, 
Suite 1918, New York, New York 10004. 

3. By Charter dated June 14, 1972 at New' York, New' 
York, Petitioner, as Ow'uer of the S.S. Isabena, agreed to 
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Petition to Compel Arbitration 

let, and Respondent, as Charterer agreed to hire, the said 
S.S. IsABENA for a period of 15 to about 60 days for lighter- 
ing operations at the port of Karachi. 

4. The said Charter Party contains the following clause 
relating to arbitration: 

*‘17. That should any dispute arise between Owners and 
the Charterers, the matter in dispute shall be referred 
to three persons at New York, one to be appointed by 
each of the parties hereto, and the third by the two 
so chosen; their decision or that of any two of them, 
shrll be final, and for the purpose of enforcing any 
award, this agreement may be made a rule of the 
Court. The Arbitrators shall be commercial men.” 

5. Disputes arose between Petitioner and Respondent 
under the said Charter and thereafter Petitioner on June 
7, 1972 made written demand upon Respondent for arbitra- 
tion naming as an arbitrator Mr. Lloyd C. Nelson. 

6. Respondent has failed and refused to appoint an 
arbitrator and the disputes have not been settled. 

Wherefohe, Petitioner moves this Court for an order 
appointing an arbitrator on behalf of Respondent and di- 
recting that thereafter the arbitration proceed forthwith 
in the manner provided in said contract of Charter Party 
and for such other, further and different relief as may be 
just in the premises. 
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Petition to Compel Arbitration 

Dated: New York, New York 
June 19, 1973. 

Healy & Bailue 

By /s/ Nicholas J. Healy Jb. 

A Member of the Firm 
Attorneys for Petitioner 
Office & P.O. Address 
29 Broadway 

New York, New York 10006 
Telephone: 943-3980 
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Memorandum in Support of Petitioner's Application 
for an Order Compelling Respondent to 
Proceed to Arbitration 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[caption omitted} 

Petitioner respectfully submits that it is entitled to the 
order sought herein. Such an order may be sought under 
the provisions of the United States Arbitration Act and 
in particular, under Section 4 thereof, 9 USC §4. That 
Section provides in part as follows: 

"A party aggrieved by the alleged failure, neglect, or 
refusal of another to arbitrate under a written agree- 
ment for arbitration may petition any United States 
District Court which, save for such agreement, would 
have jurisdiction under Title 28, in a civil action or in 
admiralty or the subject matter of a suit aris .ig out 
of the controversy between the parties, for an order 
directing that such arbitration proceed in the manner 
provided for in such agreement. • * • The court shall 
hear the parties, and upon being satisfied that the 
making of the agreement for arbitration or the failure 
to comply therewith is not in issue, the court shall 
make an order directing the parties to proceed to arbi- 
tration in accordance with the terms of the agree- 
ment. * ^ ” 

Respectfully submitted, 

Healy & Bailue, 
Attorneys for Petitioner 

Nicholas J. Healy, Jr., 

Of Counsel 


J 
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Notice of Hearing on Petition to Compel Arbitration 

UNITED STATES DISTRICT COURT 
SouTHEKN District of New York 


[caption omittfjd] 


Sirs: 

Please take notice that upon the annexed petition of 
Fair Wind Maritime Corporation, as Owners of the S.S. 
Isabena, the undersigned will move this Court at a part 
thereof for the hearing of motions, to be submitted at Room 
2601, United States Courthouse, Foley Square, New York, 
New York on tlie i)th day of July at 10 o’clock in the A.M. 
of that day, or as soon thereafter as counsel can be heard, 
for an order, pursuant to Sections 4 and 5, Title 9, United 
State Code, appointing an arbitrator and directing Respon- 
dent, Transworld Maritime Corporation to proceed to arbi- 
tration in accordance with the terms and conditions of a 
certain contract of Charter Party dated June 14, 1972 en- 
tered into between Petitioner, as Owners of the S.S. 
Isabena, and Resjiondent, as Charterer, and for such other 
and further relief as the Court may deem just ar J proper. 
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Notice of Hearing on Petition to Compel Arbitration 

Yours, etc. 

Healy & Bailue 

By Nicholas J. Healy, Jr. 

A Member of the Firm 
Attorneys for Petitioner 
29 Broadway 
New York, N. Y. lOOOG 

To: 

Tran’sworld Maritime Corporation 
c/o Admiralty Agencies Ltd. 

17 Battery Place, Suite 1918 
New York, New York 10004 
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Affidavit of Helen M. Ryan in Opposition to 
Motion to Compel Arbitration 

UNITED STATES DISTRICT COURT 

SOUTUEEN DiSTUICT OF NeW YoRK 


[caption omitted] 


State of New York, 

County of New York, ss. : 

Helen !M. Ryan, being duly sworn, deposes and says : 

Deponent is an officer, to wit, the Treasurer of Trans- 
world Maritime Corporation (Transworld) and makes this 
affidavit on information and belief in ojiposition to the mo- 
tion of Petitioner, Fair Wind Maritime Corporation (Fair 
Wind) to arbitrate an alleged “dispute” between Fair Wind 
and Transworld. 

This affidavit is based entirely upon information and 
documents supplied to deponent by Captain Gerald J. Ross 
of Admiralty Agencies, Ltd. which Corporation acted as 
agents for Transworld in the carrying out of its obligations 
under a certain Time Charter between Fair Wind and 
Transworld executed on June 14, 1972, a cojiy of which 
Time Charter is annexed to this agreement as Exhibit “A” 
and made a part hereof. 

The Time Charter party was for the charter of the steam- 
ship ‘Isabena” for ab'''’t "minimum 15 to about GO days 
lightening * * * .” C . d “A”, line 14). 
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Affidavit of Helen M. Ryan in Opposition to Motion 
to Compel Arbitration 

Clause 1 of the Time Charter reads: 

“1. That the Owners (Fair Wind) shall provide and 
pay for all provisions, wapes and consular shipping 
and discharge fees of the Crew; shall pay for the in- 
surance of the vessel, also for the cabins, deck, engine 
room and other necessary stores, including boiler water 
and maintain her class and keep the vessel in a thor- 
oughly efficient state in hull, machinery and ecpupment 
for and during the service.” (Exhibit A, lines 36-38). 

Clause 26 of the Time Charter reads : 

“26. Nothing herein stated is to be construed as a de- 
mise of the vessel to the Time Charterers. The owners 
to remain responsible for the navigation of the vessel, 
insurance, crew and all other matters, same as when 
trading for their own account.” (Exhibit A, lines 170- 
171). 

Deponent is informed by Captain Ross that Transworld 
fulfilled all of its obligations under the said Time Charter 
Party up to and including the 4th day of July 1972 when 
the SS IsABENA, the chartered steamship, was allegedly lost 
in heavy waters at the outer harbor of Karachi, Pakistan. 

Furthermore, deponent has read all of the terms of the 
Charter Party and has discussed them with the attorneys 
for Transworld and is advised and verily believes that the 
said Time Charter party on its face relieves Transworld 
of any liability for any loss which occurred to Fair Wind 
because of the loss of the SS Isabena. 
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Affidavit of Helen M. Ibjan in Opposition to Motion 
to Compel Arbitration 

W HERKFoiu:, Ri\sj)on(l(‘nt respeetfiilly requests this Court 
to deny the Petition tor an order ajjpointing an arbitrator 
on behalf of Respondent and directing arbitration to pro- 
ceed. Respondent further prays this Court for an order 
to be entered herein setting down for trial the issue of 
whether or not there is a “dispute” between the parties 
which is an approj)riate subject matter for arbitration. 

Dated ; New York, N. Y. 

July 19, 1973 

Helen M. Ryan 
Treasurer of Transworld 
Maritim e Corporation 
c/o Admiralty Agencies, Ltd. 

17 Battery Place 
New York, N. Y. 10004 

[Jurat omitted in printing.] 
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EXHIBIT “A” ANNEXED TO AFFIDAVIT OF 
HELEN M. EYAN 


(See Opposite) 13^ 
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For Charterers; 

TRANSWORLD MARITIXS CORPORATION 
By: AJ^MIRALTY AGENCIES LTD. 

As Agents only. 
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RIDER TO CHARTER PARTY DATED JLE^E 14, 1972 
S/S "IS/vREXA" 


!3A. Vessel to work ni^nt c.nd day, if required by Charterers, and all winches to be at 

Charterers' disposal during loading and discharging; steamer to provide one winchman 
per hatch to work winches day and night, as required. Charterers agreeing to pay Four 
Hundred Dollars ($400.00) U.S. Currency per month or pro rata part thereof, in respect 
of overtime v;orked by ship's crew. If the rules of the port, '^r labor unions, prevent 
crew from driving winches, shora Winchmen to be paid by Charterers. In the event of a 
disabled winch or winches, or insufficient power to operate winches. Owners to pay for 
shore engine, or engines, in lieu thereof, if required, and pay any loss of time 
occasioned thereby, including any steved-re standby time. 

29. Vessel to present clean for the carriage of grain to the full satisfaction of Receivers 
and/or Charterers' Representative. Owners to clean the vessel by washing and/or other 
method to ensure no effect on grain cargo by reason of prior transportation of coal or 
other commodities, such cleaning to be done at Owners ** expense. 

30. Vessel to load cargo from the mother vessel or another vessel to its maximum safe draft; 
thence, at the instructions of the Charterers, it will proceed to discharge the cargo 
or lighten sufficient cargo so that it may proceed to port of discharge to discharge 
the balance of the cargo. 

31. Charterers d.~ not intend to grain fit vessel but may do so _^t Charterers' .time an d 

expense. .cUo>r 45 Mt 

32. After tha lightening vessel has loaded grain from the mother vessel, it will proceed 
to discharge port or place. If any bagging is required by port and local authorities. 
Charterers will do the necessary amount of bagging at their risk and expense. 

33. Vessel's consumption in port or at anchor, with winches working about 8/10 tons Bunker 
C Fuel Oil per day and about 6/8 tons Bunker C Fuel Oil per day lying idle without 
working ship's gear or winches. 

34. Not applicable. 

35. faster of the vessel is to extend full cooperation to Charterers' Representative tying 
up his vessel to be lightened and if anchor chain is necessary to secure the vessel, 

Che Master is to allow Che use of said anchor chain. 


36. Ar. on-hire survey consisting of a visual inspection of the ship's sides shall be held 
when vessel cones alongside the mother ship; Charterers are not to be responsible for 
any loss ct damage -whicn -may .occur during the lightening operation. 

37. If the dry cargo lightening vessel is. ^dajmaged by the stevedores at the discharging port, 
they shall be notified in writing of such at the end of the shift during which damage 
occurred. The failure of the Master to give notice of damages herein provided shall 

be deemed a v/aiver of Owners' right to claim reimbursement. 

38. When requested by the Charterers, the vessel should accommodate stevedores on-deck ancf 
supply them daily with their requirements of fresh water for washing, cooking .and 
drinking purposes. Charterers paying for the cost of prqy.iding this v?ater. 

39. A final notice of redelivery is to be given to the Master, Owners, Agent or Represen- 
tative a minimum of three (3) cays prior to redelivery. A tentative notice of approxi- 
mate redelivery shall be given about seven (7) days prior to redelivery. 

V 

40. Captain of the vessel to issue Mates Receipt on completion transfer of cargo from 
mother ship, or another vessel and Master to authorize Charterers or their Agents 

41. The vessel's G..'ner or operator certifies that the vessel which will perform under this 
Charter Party has not called at any North Vietnam port on or after January 1, 1963, nor 
at any Cuban port on or after January 1, 1962, and will not call at any of these ports 
prior to performing this contract. The vessel's Owner or operator shall be liable to 
A.I.D., and to any other United States Governmental Agency and to the Charterers for 
all claims and damages whatsoever arising from the breach of this warranty. 

42. As the vessel may be required to tr..nsfcr vacuvators, each not exceeding five (5) tons, 
from one vessel to another or to shore with ship's gear, it is understood that the 
vessel's booms, winches and tac'nle are capable of handling said vacuvators and that 
winchmen will be supplied free of charge from the ship's crew. 
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RIDER TO C:-L\RTER ^ARTY DATED JLT'E 14, 1972 
S/S "ISADEYA" 


43. The lishtcnir-g vessel wii’ be a geared oceangoing vessel, shall be classed and r^].n- 

tained 100-Al in Lloyd's Register or equivalent and shall bo fully seaworthy, ready and/ 
clean for the carriage of grain. Lightening vessels to be in possession cf a certifrcato 

from Licensed Surveyor inter alia stating that the v.’inchcs and cargo gear arc in good 

working order in conformation with local government and/or labor regulations and all 
cargo compartments are entirely in fit condition to receive grain. 

44. New Jason Clause, New Both-to-Blame Collision Clause and C.S.U.K. War Risks Clauses 

Nos. 1 and 2, as attached hereto, to be considered as part of -his Charter Party. 

45. The vessel to be redelivered as left by Receivers' stevedores on completion of disenarge. 

Charterers to pay Owners Six Hundred Dollars ($600.00) U.S. Currency as compensation for 
taking delivery of the vessel with holds as left by stevedores but Charterers are to 
have the option of performing the. cleaning in order to place the vessel in a similar 

' condition as when delivered. 

46. Charterers intend to lighten grain from alongside another vessel and/or vessels at or 
off ports or places East Coast India, including Sandheads/Saugor Range, and/or ports or 
places East Coast Pakistan, including South Patches and Kutubedia, and/or ports or places 
West Pakistan, but Charterers to have the option for trading within full Institute 
Warranty Limits; all berthing arrangements for Charterers' account, 

47. If requested by Charterers or their representative, vessel to proceed and separate from, 
alongside mother vessel or other vessels without pilots. 

48. The Owners authorize Charterers, as agents for and on behalf of the Owners, and on 
behalf of the vessel, to arrange find contract for any towage, pilotage or like services 
on any usual or customary terms and/or those terms offered or required by the tov;ing 
companies employea where such services are furnished, including but not by way of 
limitation, so-called pilotage clauses, such as those m.aking pilots or tugboat captains 
and the like, or other servants of the assisted vessel and of har Owners, and the Owners 
ratify any such contract made by the Charterers. 

49. In the event that the mother ship should be lost or sustain serious average, which would 
frustrate the contem.plated lighterage the Charterers to have the option of cancelling 
this Charter Party. 

50. Hire to be paid to The Hongkong and Shanghai Banking Corporation, 80 Pine Street, 

New York, New York 10005, for credit of Fair Wind Maritime Cerp. 


51. Vessel's other details, as follows; 


Flag; Panamanian Built; 1945 Gear; 14 x 5 tons Constants; Abt 2CC ter. 

Decks; 2 Third deck numbers 1, 2, 3 and 4 holds. Lower Tweendeck in No. 4 hold 
wooden construction and removable. ’ 

5 Holds/5Hatches; No trimming hatch but can trim holds in tweendeck if necessary. 

Bale; About 492,994 cu. ft. 

Lower Hold Capacity; No. 1 - 32,690 cu. ft. grain. No. 2 - 33,095 cu. ft. grain, 

No. 3 - 62,340 cu. ft. grain, No. 4 - 58,675 cu. ft. grain. 

No. 5 - 32,385 cu. ft. grain. Total grain does not incrlude 

deeptank. 


52. In case any off-hire occurs in accordance with Charter Party, such off-hire to count 
for the purpose of calculation of the minimum period, but Charterers have the option 
to extend the m.aximum period of the Cnarter Party by such off -hire. 


53. That the Charterers, at the port of delivery, and the Owners, at the port of redeliver;, 
shall take over all fuel remaining on board the vessel, the vessel to be delivered wit: 
about 250/300 long tons of Bunker C. The vessel to be redelivered with sufficient 


the rate 


...nt uv:.;cr:.n" pevt. ^un.:crs to uo icttl.x on iinal hire 

L'wenty -Three Dollars ($23.00) U.S. Currency per longton. 




54. Charterers' option to load aboard vessel prior to delivery their vacuvators and 
accessories at Charterers' expense. 

55. Any Indian/Pakistan duty on stores for Owners' account. Any tax imposed by Pakistan 
and/or Indian government on fuel oil consumed during this Charter to be for Cnarterers' 
account. Charterers to post guarantee of the same if such is required. 


EXHIBIT "A" py.U 
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Supplemental Affidavit of Nicholas J. Jr., 

in Support of Motion to Compel Arbitration 

UNITED ST.UrES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


State of New York, 

County of New York, ss.: 

Nicholas J. IIealy, Jr., being duly sworn, deposes and 
says : 

1. I am a member of the firm of Healy & Baillie, attor- 
neys for the petitioner herein. 1 am familiar with the cir- 
cumstances underlying petitioner’s motion to compel arbi- 
tration and with prior proceedings had herein. 

2. Respondent opposes the motion to compel arbitration 
on the grounds that the petition failed to set forth an arbi- 
trable “dispute” and that in any event the terms of the 
contract under whicli petitioner seeks arbitration relieve 
respondent of any liability. Neither of these are valid 
grounds for opposing arbitration. On June 7, 1973 de- 
ponent wrote to respondent to inform them that petitioner 
was making claim for the loss of the Isabena and for vari- 
ous expenses and liabilities which might be incurred as a 
conseipience of the Vessel becoming lost. A true copy of 
the said letter is annexed hereto and made a part hereof 
as Exhibit “A”. Subse<iuent to writing the June 7th letter 
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Supplemental Affidavit of Nicholas J. Ilealy, Jr., 
in Support of Motion to Compel Arbitration 

deponent discussed the case with attorneys for respondent 
and advised such attorneys that petitioner’s bases for the 
claim for the loss of the Vessel were breach of respondent’s 
Charter Party obligations, including the obligation })rop- 
erly to load and stow the Vessel. Accordingly, respondent 
is fully aware of the “dispute” which consists precisely of 
petitioner’s claim for the loss of the Vessel and respon- 
dent’s denial of liability for such loss. 

3. Respondent’s other grounds for avoiding arbitration 
is similarly without foundation. Respondent submits in op- 
position to the motion an affidavit from the treasurer of 
respondent which does no more than recite as hearsay a 
legal conclusion to the effect that respondent complied with 
its Charter Party obligations and therefore is not liable 
to petitioner. Whether respondent in fact complied with its 
Charter Party obligations is of course the function of arbi- 
trators to determine. At best respondent's affidavit repre- 
sents an inadequate application for a summary judgment 
of non-liability, and even as such the application is plainly 
addressed to the wrong forum. 

Wherefore, petitioner respectfully requests this Court 
grant petitioner’s motion to compel arbitration. 

Nicholas J. Healy, Jr. 


[Jurat omitted in printing.] 
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EXHIBIT A ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF NICHOLAS J. HEALY, JR. 

June 7, 1973 


Transworld Maritime Corporation 
c/o Admiralty Agencies Ltd. 

17 Battery Place 

New York, New York 10004 

Re : “Isabena” 

C/P dated June 14, 1972 

Dear Sirs: 

We represent the Owners of the Isabena in connection 
with their claims arising out of the captioned Charter 
Party. Owners’ claims are for the loss of the Vessel and 
various expenses and liabilities which may be incurred as 
a conseciuence of the Vessel capsizing at the port of Ka- 
rachi. 

On behalf of Owners we demand arbitration and appoint 
as an arbitrator Mr. Lloyd C. Nelson of Olobal Charter- 
ing and Brokerage Co., Inc., 29 Broadway, New York, N.Y. 
10006. Please promptly appoint your arbitrator, failing 
which we shall be obliged to petition the court to appoint 
one on your behalf. 


Very truly yours, 

Healy & B>.eue 

By: Nicholas J. Healy, Jr. 

NJHjrijp 

Certified Mail — 

Return Receipt Requested 



/ 
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Motion to Alter or Amend Decisions 

UNITED STATES DISTKICT COURT 
Southern District of New York 

^ .1 I, 

[caption omitted] 


Sirs: 

Please take notice that Respondent, Transworld Mari- 
time Corporation, respectfully moves this Court to alter 
or amend its Decision rendered herein August 29, 1973 in- 
sofar as the Court found that Respondent Transworld Mari- 
time Corporation must proceed to arbitration of this mat- 
ter and is not entitled to have it set down for trial. 

This motion to Alter or Amend the prior decisions on 
the respective motions should be granted because, as is 
more fully explained in the annexed memorandum and the 
affidavit of Captain Gerald J. Ross, sworn to September 
25, 1973, thereunto annexed, Respondent did not point out 
in its moving papers on the original motions the facts sur- 
rounding the loss of the S.S. Isabena nor the complexity of 
the legal issues involved in this matter or the desire for 
trial by jury of the issues of fact which must now become 
of vital importance to the outcome of this matter. 

Respondent’s originri motion was made strictly on the 
basis of the terms of the Charter Party which Respondent 
believed exonerated it from responsibility in the premises 
and thus justified Respondent’s motion to have all issues 
determined by Trial. 
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Motion to Alter or Amend Decisions 

Respondent now moves to liave this matter referred for 
trial before this Court lor the reason that the legal cjues- 
tions involved are of such a complicated nature that they 
should not be left to the decision of “commercial men” but 
should be decided by a court of law in a duly constituted 
jury trial. 

Dated: Xew York, New York 
September 25, 1973 


Gifford, Woody, Carter & Hays 
Attorneys for Respondent 
Office and P. 0. Address 
One Wall Street 
New York, New York 10005 
Telephone : 344-0470 


To: 

Healy & Baillie 
Attorneys for Petitioner 
29 Broadw'ay 
New York, New York 
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Affidavit of Captain Gerald J. Ross in Support 
of Motion to Alter or Amend Decision 

UNITED STATES DISTRICT COURT 
Southern District of New York 


{caption omitted] 


State of New York, 

County of New York, ss. : 

Captain Gerald J. Ross, being duly sworn, deposes and 
says : 

Deponent is an officer, to wit, the President of Admiralty 
Agencies, Ltd., Agents for Transworld Maritime Corpora- 
tion (Transworld) in connection with the transaction be- 
tween Respondent and Petitioner with respect to the s.s. 
Isabena and makes this affidavit in support of Transworld’s 
(Respondent) motion to alter or amend decisions concern- 
ing the motion of Fair Wind Maritime Corporation (Fair- 
wind) as Petitioner, to compel arbitration of an alleged 
“dispute” between Fair Wind and Transworld. 

1. On June 14, 1972, 1 negotiated with Fair Wind, on 
behalf of Transworld a time charter for the hire of the 
s.s. “Isabena” for “15 to about 60 days lightening”. 

2. The Isabena delivered to TRANSwoimu at Karachi on 
June 23rd. 
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Affidavit of Captain Gerald J. Ross in Support of Motion 
to Alter or Amend Decision 

3. The IsABENA commenced loading grain from the s.s. 
0\'ERSEAS Joyce, off Karachi on June 24, 1972. 

4. The IsABENA completed loading on June 30th and 
berthed in Karachi. 

5. The IsABENA returned to Karachi outer anchorage 
late on the evening of July 3, 1972. 

6. The IsABENA sank at approximately 0730 on July 4, 
1972. The Master and four crew members were lost. 

7. On or about July 11, 1972 surviving crew members 
were repatriated to Taipei. 

8. On July 24, 1972 the wreck of the Isabena was al- 
legedly struck by the Pakistan freighter “Abasin’’, which 
sank as a result thereof. 

9. On August 5, 1972 a Notice of Abandonment of the 
IsABENA was published in the “Morad Shipping News” of 
Karachi. 

10. Between June 23, 1972 and June 6, 1973 there was 
no correspondence from Fair Wind concerning the loss of 
the “Isabena’’. 

11. On June 7, 1972, Healy & Baillie, attorneys for Fair 
Wind made a written demand for arbitration of Fair 
Wind’s claim for the loss of the Isabena and various ex- 
penses and liabilities which may be incurred as a conse- 
quence thereof. 
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Affidavit of Captain Gerald J. Ross in Support of Motion 
to Alter or Amend Decision 

In view of the above sequence of events it is Trans- 
world's contention that no disputes were raised or exist 
between the i)arties wliich are proper subjects for arbitra- 
tion bv "coniinercial men." Inasmuch as Fair Wind is 
making a claim for tlie full value of the “Is.vbena” and 
raises other consequential legal issues, the matter requires 
judicial determination as to all of the issues, factual and 
legal. In agreeing to the arbitration clause, there was no 
contemplation by undersigned that the arbitration clause 
covered the loss of the “Isabena”. 

This affidavit is respectfully submitted in support of 
Tr.\nswu,.ld’s motion to Alter or Amend its decision with 
respect to compelling Tr.vnsworld to submit to arbitra- 
tion in the instant case and to direct the parties to go to 
trial. 


Captain Gerald J. Ross 
[Jurat omitted in printing.] 


L 
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EXHIBIT “A” ANNEXED TO AFFIDAVIT OF 
GERALD J. ROSS 

The exhibit attached hereto is a copy of the Time Char- 
ter between Fair Wind and Transworld, executed June 14, 
1972. It is reproduced heretofore as Exhibit “A” to the 
Affidavit of Helen M. Ryan. 
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Affidavit of Nicholas J. Healy, Jr., in Opposition 
to Motion to Alter or Amend Decision 

UNITED STATES DISTRICT COURT 
Soui HERX District of New York 

[CAPTIOK omitted] 

State of New York, 

County of New York, ss. : 

Nicholas J. Healy, Jr., being duly sworn, deposes and 
says: 

1. I am a member of the firm of Healy & Baillie, attor- 
neys for the Petitioner. I am familiar with the prior pro- 
ceedings herein and submit this alTidavit in oiijiosition to 
Respondent’s motion “to alter or amend” the jirior decision 
of this Court which granted Petitioner’s application to com- 
l)el the Resjiondent to arbitrate certain disputes. Addi- 
tionally, Petitioner respectfully requests that it be awarded 
the sum of foOO for attorneys’ fees incurred by reason of 
Respondent’s frivolous and dilatory efforts to avoid arbi- 
tration. 

2. Petitioner was the Owner, and Respondent the Char- 
tei-er, of the Vessel S.S. Isabena under a New York Prod- 
uce E.xchange Form Charter Party dated at New York on 
June 14, 17!)2. The Is.vbena was lost while m Charterer’s 
service and Owners demanded an arbitration of the issue 
of the liability for the consequences of such loss. Charterer 
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Affidavit of Nicholas J. Healy, Jr., in Opposition to 
Motion to Alter or Amend Decision 

opposed the motion to compel arbitration on the ground 
that there was no dispute to he arbitrated because a char- 
ter clause was assertedly clear and specific in exonerating 
Charterer. Tlie Court granted the petition to compel arbi- 
tration and denied Respondent’s cross-motion for a jury 
trial, without opinion. Now Respondent argues, in com- 
plete reversal of its previous position, that the “complexity 
of the matters involved in this proceeding are so great 
and so legalistic” that the Court, in its discretion, should 
set the matter down for trial by judge and jury, rather 
than comi)el an arbitration before a panel of commercial 
j men as agreed between the parties. It should be noted that 

I in addition to misstating tlie responsibility of the Court in 

respect of arl)itration petitions. Respondent has also over- 
; looked the fact that jury trials are not available in admir- 

I alty actions generally. 

3. Title 9 U.S.C. §2 provides that 

I 

“A written provision in any maritime transaction 
... to settle by arbitration a controversy thereafter 
arising out of such contract or transaction, or the re- 
fusal to perform the whole or any part thereof . . . 
shall be valid, irrevocable, and enforceable, save upon 
any such grounds as exist at law' or in equity for the 
revocation of any contract.” 

4. Section 4 of the Federal Arbitration Act provides 
that “upon being satisfied that the making of the agree- 
ment for arbitration or the failure to comply therewith is 
not in issue, the Court shall make an order directing the 

i 


i 
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parties to proceed to arbitration ...” (Emphasis sup- 
plied). The Court has already found that the agreement 
to arbitrate in this case is valid and that the dispute arose 
under the charter agreement. Indeed, Respondent has not 
even disputed the making of the agreement to arbitrate. 

The Supreme Court, in considering the Arbitration Act, 
has stated : 

“ . . . a federal court may consider only issues relating 
to the making and performance of the agreement to 
arbitrate. In so concluding, we not only honor the 
plain meaning of the statute, but also the unmistake- 
ably clear congressional purpose that the arbitration 
procedure, when selected by the parties to a contract, 
be speedy and not subject to delay and obstruction in 
the courts. 

• • • • • 

Federal courts are bound to apply rules enacted by 
Congress with respect to matters . . . over which it 
has legislative power.” Prima Paint Carp. v. Flood di 
Conklin, 388 U.S. 3'.)5, 404, 40G (19G7). 

5. It is respectfully submitted that the Court does not 
possess the discretion, urged by Hesi>ondent, to determine 
that an issue is too comi)lex for commercial arbitrators 
It is worthwhile to note that Respondent refers to a nine- 
teenth century English case report in supj)ort of its conten- 
tion, although it has been noted that the purpose of the 
United States Arbitration Act is to shake o^’’ the old judi- 
cial hostility to commercial arbitration and “we should not 
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Affidavit of Nicholas J. Healy, Jr., in Opposition to 
Motion to Alter or Amend Decision 

follow English or other decisions which have narrowly 
construed the terms of arbitration agreements or arbitra- 
tion statutes.” Kidukundis Shipping Co. S.A. v. Amtorg 
Trading Corp., 126 F.2d 978, 985 (2nd Cir. 1942). 

6. Respondent also urges the Court to reconsider its 
finding that the subject dispute is within the meaning of 
the arbitration clause because the issues “are not commer- 
cial matters. They were not within the contemplation of 
the parties when they signed the Charter Party.” Clause 
17 of the charter party calls for the arbitration of “any 
dispute . . . between Owners and the Charterers.” The 
Court of Appeals considered an identical clause in In re 
Canadian Gulf Line, 98 F.2d 711 (2nd Cir. 1938) wherein 
the Court stated: 

“But though the claims are not strictly for breaches 
of the charter party itself, we think they come within 
the broad terms of the clause which subjects to arbi- 
tration ‘any dispute * * • between the Owners and the 
Charterers • • • ’. We can have little doubt that the 
parties had in mind and expressed by the words ‘should 
any dispute arise’ in Clause 17 an intention to submit 
to arbitration, rather than to judicial decision, any 
disputes arising out of the maritime venture initiated 
by the charter party.” * • 

The Court went on to note that: 

“Arbitration sometimes involves perils that even sur- 
pass the ‘perils of the seas’ . , . whether in any par- 



30a 


Affidavit of Nicholas J. Hcaly, Jr., in Opposition to 
Motion to Alter or Amend Decision 

ticular instance it is a desirable risk is not for us to 
say. It is a mode of procedure fostered by statute 
and in the jjresent case invoked under the agreement 
of the parties. If they consent to submit their rights 
to a tribunal with extensive powers and subject to a 
most restricted review, they cannot expect the courts 
to relieve them from the effect of their deliberate 
choice.” 

In II ill i Inc. v. Oldach, 302 F.2d 368, 373 (1st Cir. 1968), 
the Court noted that: 

“The broad language of the arbitration clause forces 
us to conclude that the parties intended to arbitrate 
all disputes arising thereunder irrespective of whether 
they were foreseeable at the time of agreement.” 

7. The grounds of Respondent’s initial opi)osition to the 
Petition herein were, in Deponent’s oi)inion, so baseless and 
in conflict with well established law as to be frivolous. This 
motion for a reargument, it is respectfully submitted, is 
even more indefensible. Not only is the application with- 
out legal foundation, but it raises no material facts not 
made available to the Court on the previous hearing (al- 
though a perfunctory affidavit has been added, purportedly 
sworn to on personal knowledge, but manifestly made on 
hearsay and personal opinion), and it is in fact in direct 
conflict with Respondent’s prior argximents. It is apparent 
that the whole ot Resj)ondent’s opposition has resulted in 
an unwarranted frustration of the federal i)urpose to avoid 
“delay and obstruction in the courts” in relation to arbi- 
tration proceedings. 
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Affidavit of Nicholas J. Ilealy, Jr.^ in Opposition to 
Motion to Alter or Amend Decision 

In Munson Line v. Green, 6 F.R.D. 470 (SDNY, 1947), 
a defendant’s similar dilatory tactics resulted in the Court 
awarding tlie plaintiff $250 legal fees. See also Rule 56(g) 
which mandates that the Court award attorneys’ fees where 
affidavits are submitted on summary judgment motions in 
bad faith or for the purpose of delay. It is respectfully 
submitted that the instant case is a particularly appropri- 
ate one for an award of attorneys’ fees and that the sum 
of $500 is reasonable for such purpose. 

Nicholas J. Healy, Jr. 

[Jurat omitted in printing.] 
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Memorandum Opinion of the Honorable 
Lawrence W. Pierce 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 2722 

In the Matter of the Arbitration 
between 

Fair Wind Maritime Corporation, 
as Owners of the S.S. Isabena, 

Petitioner, 

and 

Transworld Maritime Corporation, 

Respondent. 

Appearances : 

Nicholas J. IIe^vly, Jr., Esq. 

Healy & Baillie 
29 Broadway 

New York, New York 10006 

Attorney for Petitioner 

Harrington Harlow, Esq. 

Gifford, Woody, Carter & Hays 
One Wall Street 
New York, New York 10005 

Attorney for Respondent 

L-vwrence W. Pierce, D.J. 
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Memorandum Opinion of the Honorable 
Lawrence W. Pierce 

Memorandum Opinion 

Petitioner is a Panamanian corporation and the owner 
of the S.S. Isabena. Respondent is a foreign corporation 
doing business in New York through an agent. 

The parties entered into a Charter Party on June 14, 
1972, for a time charter for the S.S. Isabena for 15 to about 
60 days for lightening operations at the port of Karachi. 
During this period and while in the possession of respon- 
dent, the vessel was loaded with grain and several days 
later, on July 4, 1972, sank. The Master and four crew 
members lost their lives. 

Almost one year later, on June 7, 1973, petitioner’s at- 
torneys made a written demand for arbitration of petition- 
er’s claims for “the loss of the Vessel and various expenses 
and liabilities which may be incurred as a consequence of 
the vessel capsizing at the Port of Karachi.” 

Upon respondent’s failure to appoint an arbitrator, as 
requested by petitioner, petitioner sought, pursuant to Title 
9, United States Code, Sections 4 and 5, to have this court 
appoint an arbitrator and direct respondent to proceed to 
arbitration “in accordance with the terms and conditions 
of [the] Charter Party . . . .” Paragraph 17 thereof pro- 
vides as follows : 

“17. That should any dispute arise between Owners and 
the Charterers, the matter in dispute shall be referred 
to three perr ons at New York, one to be appointed by 
each of the parties hereto, and the third by the two so 
chosen; their decision or that of any two of them, shall 
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Memorandum Opinion of the Honorable 
Lawrence W. Pierce 

be final, and for the purpose of enforcing any award, 
this agreement may be made a rule of the Court. The 
Arbitrators shall be commercial men.” 

Respondent opposed the petitioner’s motion asserting 
that “the said Time Charter Party on its face relieves [re- 
spondent] of any liability for any loss which occurred to 
petitioner because of the loss of the S.S. Isabena.” Respon- 
dent relied upon Clauses 1 and 2G of the Charter Party 
which read : 

“1. That the Owners (Fair Wind) shall provide and 
pay for all provisions, wages and consular shiiiping 
and discharging fees of the Crew; shall pay for the 
insurance of the vessel, also for all the cabin, deck, 
engineroom and other necessary stores, including boiler 
water and maintain her class and keep the vessel in a 
thoroughly efficient state in hull, machinery and equip- 
ment for and during the service.” 

“26. Nothing herein stated is to be construed as a 
demise of the vessel to the Time Charterers. The own- 
ers to remain responsible for the navigation of the 
vessel, insurance, crew and all other matters, same as 
when trading for their own account.” 

Respondent requested a trial of “the issue of whether 
or not there is a Mispute’ between the parties which is an 
appropriate subject matter for arbitration.” 

This Court having concluded, from the affidavits sub- 
mitted, that no issue existed as to the making of the agree- 
ment for said arbitration or the failure to comply there- 
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Memorandum Opinion of the Honorable 
Lawrence W. Pierce 

with, and rejecting respondent’s request that the Court 
determine whether a “dispute” appropriate for arbitration 
existed, granted petitioner’s motion to compel arbitration 
and denied respondent’s motion for a trial of the above- 
stated issue, and directed the petitioner to submit an order 
on notice to respondent. 

Respondent now moves to alter or amend the aforesaid 
decisions and to have this matter referred for trial on the 
merits by this Court for the reason that the legal questions 
involved are of such a complicated nature that they should 
not be left to the decision of “commercial men” but, in the 
exercise of discretion, should be decided by a court of law 
in a duly constituted jury trial. 

Respondent further contends that “[ijnasmuch as Fair 
Wind [petitioner] is maldng a claim for the full value of 
the ‘Isabena’ and raises other consequential legal issues, 
the matter requires judicial determination as to all of the 
issues,” factual and legal. Respondent asserts that in agree- 
ing to the arbitration clause, there was no contemplation 
by the respondent that the arbitration would cover the loss 
of the vessel. 

This Court would have jurisdiction in admiralty of the 
subject matter of the suit herein arising out of the con- 
troversy between the parties (28 U.S.C. 1333) save for the 
written agreement which provides for arbitration (9 U.S.C 
4). 

There is no dispute regarding the assertion that the 
parties entered into the agreement which contains the arbi- 
tration clause or that the respondent has failed to comply 
therewith. In discussing 9 U.S.C. 3, the U.S. Supreme Court 
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Lawrence W. Pierce 

in Prima Paint v. Flood <& Conklin Mfg. Co., 388 U.S. 395, 
404 (1967) instructs that “ . . . a federal court may consider 
only issues relative to the making and p'^rformance of the 
agreement to arbitrate.” 

The argument that certain issues could not have been 
contemplated by the parties at the time they entered into 
the charter party and agreed to arbitrate disputes is re- 
solved by applying to the instant facts the language of 
Him, Inc. v. Oldach, 392 F.2d 3G8, 372-3 (1st Cir. 1968): 
“The short answer is that the portion of the arbitration 
clause which reads ‘Any controversy or claim arising out of 
or relating to the breach thereof shall be settled by arbi- 
tration . . . . ’ cannot be construed so narrowly .... The 
broad language of the arbitration clause forces us to con- 
clude that the parties intended to arbitrate all disputes 
arising thereunder irrespective of whether they were fore- 
seeable at the time of agreement.” See also Kulukundis 
Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 985 
(2d Cir. 1942). 

Judge Augustus N. Hand in Canadian Gulf Line v. Con- 
tinental Grain Co., 98 F.2d 711 (2d Cir. 1938) wrote: “The 
dispute here arose out of a ‘maritime transaction’ and 
there was an agreement stated in the broadest terms to sub- 
mit such disputes to arbitration Arbitration sometimes 

involves perds, that even surpass ‘perils of the seas’ .... 
^^^lether in any particular instance it is a desirable risk 
is not for us to say. It is a mode of procedure fostered 
by statute and in the present case invoked under the agree- 
ment of the parties. If they consent to submit their rights 
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to a tribunal wiih extensive powers and subject to a most 
restricted review, they cannot expect the courts to relieve 
them from the effect of their deliberate choice.” Id. at 714 
(citation omi:ted). 

Judge Harol J Medina in Robert Lawrence Co, v. Devon- 
shire Fabrits, Inc., 271 F.2d 402, 410 (2d Cir. 1959) held 
that section 2 of the Arbitration Act “makes ‘valid, irrev- 
ocable and eiiforceable’ only a ‘written provision in any 
maritime transaction or a contract evidencing a transac- 
tion involving commerce to settle by arbitration a contro- 
versy thereafter arising out of such contract or transaction 
....’” He added that “any doubts as to the construction of 
the Act ought to be resolved in line with its liberal policy of 
promoting arbitration both to accord with the original in- 
tention of the parties and to help ease the current conges- 
tion of court calendars.” Id. 

Based upon the foregoing, respondent’s motion to alter 
or amend the Court’s decision of August 29, 1973 is denied. 
Petitioner’s application for an award of attorney’s fees 
is denied. This Court, of course, expresses no view as to 
the merits of the controversy. But in denying petitioner’s 
application for attorney’s fees, the Court notes that the 
motion of respondent, white not sustained, raises issues 
which are not deemed frivolous. 

So Ordered. 

Dated: New York, New York 
November 27, 1973 

Lawrence W. Pierce 
V.S.DJ. 
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UXITKD STATES DISTRICT COURT 
SouTHE''.:> District of New York 
73 Civil 2722 LWP 


In the Matter of the Arbitration 
between 

Fair Wind Maritime Corpor-^tion, 
as Owners of the S.S. Isabena, 

Petitioner, 

— and — 

Transworld Maritime CoRPOtUTioN, 

Respondent. 


A petition having been filed by Fair Wind Maritime Cor- 
poration, as Owners of the S.S. Isabena, pursuant to the 
provisions of 9 U.S.C. and 5, praying for an order 
appointing an arbitrator and directing respondent Trans- 
world Maritime Corporation to proceed to arbitration of 
a dispute arising under a certain contract of Charter Party 
dated June 14, 1972, pursuant to the provisions of Clause 
17 of said Charter Party, and said petition having come 
on for hearing after due service of a notice of motion 
therefor, and the Court having considered the affidavits 
of Nicholas J. Ilealy, Jr. and Helen M, Ryan and the 
arguments of counsel in support of and in opposition to 


39a 


Order Appointing Arbitrator 

the application, and after due deliberation thereon, and on 
filing the decision of the Court on August 29, 1973, and it 
appearing to the satisfaction of the Court that the making 
of the agreement for said arbitration or the failure to 
comply therewith is not in issue, and the respondent having 
moved to alter or amend the aforesaid decision and the 
Court, upon considering the affidavit of Gerald J. Ross in 
support and of Nicholas J. Healy, Jr. in opposition thereto, 
having denied said motion to amend by opinion number 
40058 dated November 27, 1973, it is 

Ordered, that the application of the petitioner for an 
order compelling arbitration and appointing an arbitrator 
herein be and the same hereby is granted and that Joseph 
C. Sweeney be and he hereby is designated and appointed 
an arbitrator; and that the said Joseph C. Sweeney shall 
act under the said contract to arbitrate between the parties 
herein with the same force and effect as if he had been 
nominated by the respondent herein, and it is further 

Ordered, that Fair Wind Maritime Corporation, peti- 
tioner herein, recover of Transworld Maritime Corpora- 
tion, respondent herein, its costs and disbursements in this 
proceeding, to be taxed by the Clerk. 

Dated: December 17, 1973 
at New York, N.Y. 

Lawrence W. Pierce 
U.S.D.J. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civil 2722 LWP 


In the Matter of the Arbitration 
between 

Fair Wind Maritime Corporation, 
as Owners of the S.S. Isabena, 


Petitioner, 


Transworld Maritime Corporation, 


Respondent. 


Sirs: 

Please take notice that Respondent, Transworld Mari- 
time Corporation, hereby appeals to the United States 
Court of Appeals for the Second Circuit from each and 
every part of the Final Order entered herein on December 
17, 11)73, denying Respondent’s motion to alter and amend 
the decision of the Court rendered on August 21), 1973 and 
appointing an Arbitrator for Respondent. 
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New York, New York 
January 15, 1974 

Original signed by : 

H. Barton Williams 
H. Barton Williams 

c/o Charles L. Trowbridge, Esq. 
Messrs. Gifford, Woody, Carter & Hays 
One Wall Street 
New York, New York 10005 
Attorney for Respondent, Trans- 
world Maritime Corporation 

Messrs. Gifford, Woody, Carter & Hays 
Charles L. Trowbridge 
0\t:rton T. Harrington, Jr. 

John E. Galloway 
Of Counsel 
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